Intervention for Side Event on ICHR
8 March 2011

Thank you for organizing this side event on a topic that has not only been around for a long time but has also been contested for a number of reasons. Thank you also for the interesting non-paper that you have circulated on the matter. 
Mr President,

2.
The obvious questions that need to be addressed squarely are whether there is, in the first place, a glaring need for such an International Court and, if so, whether the proposed Court would meaningfully fulfill such a need, as distinct from a well-meaning aspiration falling short of realism. In our view, the answers to both these questions are far from being clear, at least at this stage. 
3.
 On the issue of the need, the non-paper has put forth five arguments, namely that every human right requires a remedy; an International Court would complement domestic jurisdiction, hold non-state actors accountable and provide for extraterritorial jurisdiction; and that the Human Rights Council needs a judicial counter-part.  Of these, the last one – that the Council needs a judicial counter-part – is hardly a serious argument. And the remaining are predicated on the assumption that the existing avenues of redressal, be they national courts or national human rights institutions, are inadequate or need to be strengthened and can be strengthened only by an International Court. This is a debatable assumption.  We should, of course, always explore ways of strengthening domestic redressal mechanisms but establishing an International Court is not the only option. We should add that we were willing to overlook this assumption in the case of the genocides or crimes against humanity in view of the exceptional nature of the crimes and the likelihood of ineffective domestic remedies in such cases that would have permitted such crimes to be perpetrated in the first place. But even there, the actual experience of the negotiation of the statute has not inspired confidence, with selectivity in scope of the statute and powers granted to the Security Council. So any attempts to draw justifications or parallels from the establishment of the ICC would be, in our view, misplaced. 
4.
Without settling this issue of need, the issue of whether such a Court can do any meaningful value addition is secondary. But even if one were to look at that aspect, it would be useful to remember that there is no effective enforcement mechanism for implementing the decisions of international courts and tribunals. In fact, actual enforcement is rather rare. Even with regard to the binding judgments of the International Court of Justice, where Article 94 (2) of the UN Charter actually gives the UN Security Council powers of enforcement, the only attempt to rely upon this enforcement provision was defeated by a veto in the Security Council.  In fact, given the political considerations at play on the issue of non-state actors or extraterritorial application of human rights law, it is highly doubtful if such an International Court can deliver anything meaningful, no matter how tempting it might seem.

5.
Lastly, from a theological point of view, various scholars have expressed concerns at the danger of fragmentation of international law due to proliferation of international tribunals. No doubt there are differing views on this concern but, nevertheless, it is an issue that cannot be overlooked.

Thank you.

